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Magalie Roman Salas
Secretary
Federal Communications Commission
Room 222
1919 M Street, NW
Washington, DC 20554

Geraldine Matise
Chief,
Network Serviees Divsiion
Federal Communications Commission
Room 235
2000 M Street, NW
Washington, DC 20554

Dear Ms. Salas and Ms Matise:

RE:

REceIVED
JAN - 5 1998

IfDEIw. e ...... 'X'G"ISSq
0ff:QOF THf SECIIETARr

Petition to Deny
CC Docket 97-211
(MCI-WorldCom)

This letter accompanies diskettes containing fues for electronic distribution of a
petition to deny fued today in the above-shown matter on behalf of the Office of Commun
ication of the United Church of Christ.

Please contact the undersigned in the event you have any questions.

Sincerely,

Cd>//7~p
'/

Andrew~ Schwartzman
President and CEO
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1707 L STREE~ NW SUITE 400 WASHINGTON, DC 20036
VOICE: (202) 232-4300 FAX: (202) 466-7656 http://www.mediaaccess.org
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FEDERAL COMMUNICATIONS COMMISSIO~=OF-:-sa::w
Washington. DC 20554

o

In re Applications of

WorldCom. Ioe. and MCI
Communications Corporation

For Transfer of Control of MCI
Communications Corporation to
WorldCom. Inc.

) In re Application of

)~) MCIT~mm~tions

~ CC Docket 97-211 Corporation

) Por Authority To Construct.
) Launch and Operate a Direct
) Broadcast Satellite System

at 110 W.L.°

)
)
)
) Fl1e No.
) 73-SAT-PIL-96
)
)
)
)

In re Application of

For Transfer of Control of
TEMPO Satellite. Inc.
System at 110 W.L.o

In re Application of

MCI Telecommunications
Corporation

and
PRIMFSI'AR LHC, Ioe.

For Consent to Assignment of
Non-Pinal Direct Broadcast
Satellite Authorizations

)
)
)
)
) File No.
) l06-SAT-AL-97
)
)
)
)

)
)

Tel Satellite Entertainment, Inc. )
and )

PRIMESfAR. loe. ) Fne No.
) 91-sAT-TC-97
)
)
)

PETITION TO DISMISS OR DENY TRANSFER OF CONTROL OF
NON-FINAL DIRECT BROADCAST SATELLITE AUTHORIZATIONS
AND FOR REFERRAL TO THE FULL COMMISSION FOR ACTION

The Office ofCommunication ofthe United Church ofChrist, Consumers Union ("CU") and

the National Association for Better Broadcasting (referred to herein as "UCC, et al. "),! by their

counsel, Media Access Project, respectfully call upon the full Commission2 to dismiss or deny the

application for transfer of control ofnon-final authorizations to operate Direct Broadcast Satellite

lThe petitioners' interests are set forth in their August 22, 1997 Petition to Dismiss or Deny filed
in the related case, File No. 91-SAT-TC-97. The Declaration of Gene Kimmelman submitted in
fulfillment of47 USC §309(d) is provided as Attachment A hereto.

~ecause this Docket consolidates numerous applications relating to the proposed merger ofMCI
Communications Corporation and WorldCom, Inc., it would appear that the Commission's intent is
that these proceedings will be acted upon by the full Commission. Indeed, only the full Commission
has the power to administer this matter. UCC, et al. have previously shown that the Commission
staff1acks jurisdiction to act upon the authorizations at issue in this petition under existing delegations
of authority. See, Petition to Dismiss or Deny ASSignment ofNon-Final Authorizations andfor
Referral to the Full Commissionfor Action, September 25, 1997, pp. 6-7.
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systems from MCI Telecommunications Corporation ("MCIT") to WorldCom, Inc. ("WorldCom").

VCC, et al. do not here take any position with respect to other aspects of the proposed merger of

MCI Communications Corporation (MCIT's parent) and WorldCom.

MCIT seeks to transfer control ofits lIOn-filUll authorization to construct, launch and operate

a high-power Direct Broadcast Satellite service. This proceeding is addressed in Volume III, Section

I.B of the amended WorldCom application submitted to the Commission on November 21, 1997.

WorldCom, the transferee, would substitute itself as the applicant for assignment ofMCIT's DBS

authorization to an as-yet non-existent entity to be known as PRIMESTAR, Inc. ("PRIMESTAR").

VCC, et aI. have set forth in detail the serious legal impediments to grant ofthe MCIT/PRIMESTAR

application in their September 25, 1997 petition to deny the PRIMESTAR assignment. See, Petition

to Dismiss or Deny Assignment ofNon-Final Authorizations andfor Referral to the Full Commis

sionfor Action, September 25, 1997. Those arguments are incorporated by reference here.

In addition, VCC, et al. respectfully call attention to their pending Petition to Consolidate,

andfor Stay or, in the Alternative, to Hold in Abeyance, also filed on September 25, 1997. In that

petition, VCC, et al. seek to have the non-final DBS authorization here at issue, File No. 73-SAT

PIL-96, consolidated with the pending application for assignment of that DBS authorization to

PRIMESTAR, File No. 106-SAT-AL-97. VCC, et al. also argue, inter alia, that the Commission

must complete action on the pending administrative appeal ofthe staffdecision granting MCIT's DBS

authorization, MCI Telecommunications Corporation, 11 FCCRcd 16275 (1996), application for

review pending, before it can consider transfer or assignment of that authorization. See Application

for Review Or, in the Alternative, Request to Vacate, File No. 73-SAT-PIL-96, filed January 6, 1997,

pp. 3-6 ("Application for Review"). Grant of the requested procedural relief would, perforce,

1'1
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consolidate the instant proceeding as well, since the transfer ofcontrol ofthe MCIT authorization

shares the same procedural and substantive defects which characterize the underlying authorization.

Simply put, MClT's DBS authorization was improperly granted, since MCIT's application

failed to meet the basic statutory requirements ofthe Communications Act. Nothing could be more

fundamental to Commission policy than the principle that where there are outstanding questions as

to the seller's basic statutory qualifications, the Commission will not give its consent to a transfer.

Because MCIT never established its qualifications, there is "no authorization susceptible of

transfer, ..." Jefferson Radio v. FCC, 340 F.2d 781, 783 (D.C. Cir. 1964). See also, Stereo

Broadcasters, Inc. v. FCC, 652 F.2d 1026 525 (D.c. Cir. 1981)~ Northland Television, Inc., 42

RR2d 1107, 1110 (1978).

WorldCom, the transferee here, has made representations which, iftrue, would demonstrate

that it is qualified to be a Commission licensee. VCC, et al. do not here take issue with those claims.

However, like PRIMESTAR and MCIT before it, in seeking transfer of the invalid MCIT

authorization, WorldCom does not affirmatively accept the Commission's authority under Section

31O(b) Of the Communications Act. Rather, it seeks to assume control ofthe MCIT authorization

on the premise that it will "continue operations pursuant to the authorizations" previously granted to

MCIT. Applicationfor Transfer ofControl, CC Docket 97-211, Volume ill, Section 1.B, p. 4.

Thus, WorldCom seeks to evade character, competition and other policies ofthe Commission with

respect to the DBS license it would hold.3 The Commission lacks statutory authority to grant a Title

3tJcc, et al. recognize that under existing FCC policy, WorldCom could thereafter choose to be
regulated as a non-broadcast licensee with respect to its programming practices. The issue here
relates to how the Commission enforces the Title III licensing process itself. See Application for
Review, pp. 3-6.
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III broadcasting license on this basis.

CONCLUSION

WHEREFORE, DCC, et al. respectfully ask that the application for transfer ofcontrol ofthe

non-final authorizations be summarily dismissed or denied, and that the Commission grant all such

other relief as may be just and proper.

Media Access Project
Suite 400
1707 L Street, NW
Washington, DC 20036
(202) 232-4300

Counsel for Petitioners
January 5, 1998
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GENE~AN DECLARES AS FOll.OWS:

1. I ..Co-Director of the Wuhift&tcm Offb of CoIlI1Iurners Ualon ("CU").

2. This cIeclIndioft is submitted ill sappan of tile PeIiIIDn ID Di.wII&s or Day
Tronsfer o/COJttrOI ofND,,-FfJfal Dirfrct1lIrJtIIkaIt""~'" AIIdFor
.,.,.,. to 1M Full CtMCMisslon For ActiDn flled on hebIIf of CU. the Office of
CCJIIIrg9e:ation of the UniIecl Qmrch of CIII'lst ... 1111 NIlliOllll AssocIadoD tor
BeIw BroIrhI..... The peddon owoses the ~0Il of WcrtdCom, Inc.
("WorIdComlt

) ..sMa~CoIpondon(ItMel.} for1rlDlferofCOIl-

trol of MCI to WcrtdCom imofat as -1IJIIIiauU seek to tllDIfer IIdbority held
by MelTeIeoor~CoIpondon to C:ODltna:l...dllad opel_ a ...

power Direct Broadcast Satellite seniee

3. 1haw nMe'wed the factul aaertioas~ ia... P«iIIan 10 DikMiss
or0.)' TnJlll/lJrojCoIIIrOlofNOit-FiNllDWa~Stltell*~
And For~ to tile Pull COIUI#ioIc For Action. and 1declare that they are

, true to tile best of my knowJ.edp.

Executed on: J....-y S. 1997



CERTIFICATE OF SERVICE

I certify that on January 5, 1998, the foregoing PETITION TO DISMISS OR DENY
TRANSFER OF CONTROL OF NON-FINAL DiRECT BROADCAST SATELLITE AUTHORIZA
TIONS AND FOR REFERRAL TO THE FULL COMMISSION FOR ACTION was served by United
States Mail, postage prepaid, to the following:

Michael H. Salsbury
Mary L. Brown
Larry A. Blosser
MCI Communications Corporation
1801 Pennsylvania Ave., NW
Washington, DC 20006

Andrew D. Lipman
Jean L. Kiddoo
Swidler & Berlin, Chtd.
Suite 300
3000 K Street, NW
Washingtn, DC 20007

Catherine R. Sloan
Robert S. Koppel
WorldCom, Inc.
1120 Connecticut Avenue, NW
Washington, DC 20036

Gary M. Epstein
James H. Barker
Latham & Watkins
Suite 1300
1001 Pennsylvania Avenue, NW
Washington, DC 20004

David K. Moskowitz
EchoStar Satellite Corporation
90 Inverness Circle East
Englewood, CO 80112

Pantelis Michaelopoulos
Steptoe & Johnson
1330 Connecticut Avenue, NW
Washington, DC 20036

Merrill S. Spiegel
Hughes Electronics Corporation
1100 Wilson Boulevard
Suite 2000
Arlington, VA 22209

Philip L. Verveer
Michael G. Jones
Willlde Parr & Gallagher
Three Lafayette Centre
1155 21st Street, NW
Washington, DC 20036

James U. Troop
Aimee M. Cook
Arter & Hadden
1801 K Street, NW
Suite 400K
Washington, DC 20006

Andrew Kreig
President
Wireless Cable Assn Int'l.
1140 Connecticut Ave., NW
Suite 810
Washington, DC 20036

Eric E. Breisach
Christopher C. Cinnamon
Kim D. Crooks
Bienstock & aark
5360 Holiday Terrace
Kalamazoo, Michigan 49009

Paul J. Sinderbrand
Wilkinson, Barker, Knauer &

Quinn
2300 N Street, NW
Washington, DC 20037

Jack Richards
Paula Deza
Keller & Heckman, LLP
1001 G Street, NW
Suite 500 West
Washington, DC 20001

Steven T. Berman
Senior VP and General Counsel
Nat'I. Rural Telecom. Cooperative
2202 Cooperative Way
Suite 400
Woodland Park
Herndon, VA 20171

Lawerence R. Sidman
Verner Liiphert Bernhard

McPherson·& Hand
Suite 700
901 15th Street, NW
Washington, DC 20005

Amb. Jeffrey M. Lang
Deputy U.S. Trade Representative
Office of the U.S. Trade Rep.
Winder Building
600 17th Street, NW
Washington, DC 20506

Assistant Secretary of Commerce
Larry Irving
U.S. Department of Commerce
14th St. and Constitution Ave., NW
Washington, DC 20230

Amb. Vonya B. McCann
U.S. Department of State
2201 C Street, NW
Washington, DC 20520
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Attachment A

DOCUMENT OFF-LINE

This page has been substituted for one of the following:

o An oversize page or document (such as a map) which was too large to be scanned
into the RIPS system.

the

o Microfilm, microform, certain photographs or videotape.

~her materials which, for one rea.on or another, could
RIPS system.

not be scanned into

The actual document, page (a) or material. may be reviewed by contacting an Information
Technician. Plea.e note the applicable docket or rulemakinq number, document type and
any other relevant information about the document in order to en.ure speedy retrieval
by the Information Technician.


